No. 22638 


In The 
UNITED STATES COURT OF APPEALS 


For The Ninth Circuit 


REX SCHEPP, et ux, 
Appellants, 
Vs 
ELLEN LANGMADE, et al, 


Appellees. 


Nee Nee Re ee ee ee ee ee ee Se 


On Appeal from the United States District Court 


For the District of Arizona 


BRIEF FOR APPELLEES 


JAMES E. FLYNN 
419 Security Building 
Phoenix, Arizona 85003 


%, ALLAN K. PERRY 
‘i / Suite 212 
Le 222 West Osborn Road 
Ju ~ /@) Phoenix, Arizona 85013 
S 
1969 ATTORNEYS FOR APPELLEES 


No. 22638 


In The 
UNITED STATES COURT OF APPEALS 


For The Ninth Circuit 


REX SCHEPP, et ux, 
Appellants, 
Mis 
ELLEN LANGMADE, et al, 


Appellees. 


Nee ee ee Se See” Nee See? See See See” See” 


On Appeal from the United States District Court 


For the District of Arizona 


BRIEF FOR APPELLEES 


JAMES E. FLYNN 
419 Security Building 
Phoenix, Arizona 85003 


ALLAN K. PERRY 

Suite 212 

222 West Osborn Road 
Phoenix, Arizona 85013 


ATTORNEYS FOR APPELLEES 


SUBJECT INDEX 


te LAB PROM enUCHORETINS . . « - «© » «© «© » 


It. SUMMARY OF THE ARGUMENT. 


IfI. THE ARGUMENT 


ile 


The Granting or Denial of an Application 
to Amend is Within the Discretion of the 
Trial Judge, Whose Ruling Will Not be 
Disturbed Unless There has Been an 

Abuse of Discretion 


The Statute of Frauds Must Be Pleaded 
Affirmatively 


Defendants Should Not Be Allowed to Amend 
Their Answer After Trial So As to Set Up 
Geletense Ol sie svatute of Frauds, In 
Addition to That Pleaded By Their Answer. 


The Price for Which Schepp Sold the Class 
A Stock is Determinative of Its Value in 
Waits Ibalesleeicalom Gg 4 « « 2 © 


Rule 60 Is Not Intended To Provide Relief 
Gio IiPiAoIe Ci WINE IEer Cal IWS COWIE, C1 Go 
Afford a Substitute for Appeal. 


A Motion to Vacate Judgment Under Rule 60 
Is Addressed to the Sound Discretion of 
the District Court and Will Not Be Dis- 
turbed on Appeal Stel for Abuse of 
Discretion. Ss oieeecs 


Findings of Fact Shall Not be Set Aside 
Unless Clearly Erroneous and Due Regard 
Shall be Given to the Opportunity of the 
Trial Court to Judge the heat of 
lS WOLGMESHES 6 6 6 « ; 5 ¢ 


Waiver of Trial by Jury, By the Attorney 


for a Party, Binds the Party as Effectively 


as if he Had Made the Waiver me His Own 
Action. Bo ee eeeee : 


Page 


SUBJECT INDEX (Cont) 


Pr CORO CMON So eo Os OM 


Vi CERIMINCATE TOR COUNSEL . . 6. «6 8 «© 6 « » «© & @ 


TABLE OF AUTHORITIES 
Cases 
American Nat'l Ins. Co. v. Yee Lin Shee (9th Cir.), 
104 F.2d 688 RE Ebene ee eo a: ae 


Avery v. Calument & Jerome Copper Co., 
86 Ariz. 329, 264 Pac. 159 


Coconino Fulp @ Paper Co. v. Marvin, 
Some Lifeson, Pde 55O . 4 4 


Gaines W. Harrison & Sons v. J. I. Case Co. 
eCaS.0.) sor r. “Suppes243. 


Glens Falls Indemnity Co. v. United States ex rel. 
and to Use of Westinghouse Elec. Supply Co. 
Cee cing) 229 F.2d 370... he ee ee ee 


Graham v. Squier, 45 F. Supp. 253, affirmed upon other 


grounds 132 F.2d 681 


Heckin v. First National Bank, 5 Ariz. App. 379, 
Hea @ebeecOMeCO Ue = =. 2s 4 6 e se we ee 


Irvin v. Dwight B. Heard Investment Co., 
So frig 526, 281 Pac. 213 


Koletead Vv. United States (9th Cir.) 262 F.2d 839 


Mallamo v. Hartman, 70 Ariz. 294, 219 P.2d 1039; 
70 Ariz. 420, BAe 12) Gl iS) i ree ae paar 


Mandl vw. City of Phoenix , 
Wise. sol, 18 P.2d 271. 


iy a 


Page 


TABLE OF AUTHORITIES 
Cases (Cont) Page 


National Labor Relations Board v. Lewis (9th Cir.) 
249 F.2d 832, ertigmed 35/7 U.5. 10, 78S. Ct. 1029, 


2 Ilpg IG, 26 JMLOS. « 6 4 = Boas eee «6 Peco 
Perrin v. Aluminum Co. of America (9th Cir.) 

197 wo 26 Ba . a WWE ee 67 ee 6 
Piest v. Tide Water Oi1 Co. (D.C. N.Y.) 

Nik. Stipe. 299. he tes Te Wry Bee 4 
State v. Haley, 87 Ariz. 29, 347 P.2a 692 8 
TitvemymUniced states (9th Cir.) 263 F.2d 28 . 2.7% 6 


Wittmayer v. United States (9th Cir.) 118 F.2d 808... 3 


RULES 
Arizona Rules of Civil Procedure: 
cmc RIe ee Meee. 6. Oh Ya he. oo ee 
Federal Rules of Civil Procedure: 
RUGL@ CHG 85 et Re en er cf. |S: 
mL RE a ey Se ee sc | ff 


- iii - 


TABLE OF AUTHORITIES 
Cases (Cont) Page 
National Labor Relations Board v. Lewis (9th Cir.) 
Aioeneedeseeweattirmed 357 U.S. 10, 78 S. Ct. ides, 
PD Hg TENG) 2X0l SLIGO Sse ea eee Ee 


Perrin v. Aluminum Co. of America (9th Cir.) 
eee ee a kk Oe ewe el ee 


Pest v. Bide Water O11 Co. (D.C. N.Y.) 


4] F. Supp. 299. 4 
State v. Haley, 87 Ariz. 29, 347 P.2da 692 8 
iivle sy. Uruted ctates (9th Cir.) 263 F.2a 28 6 
Wittmayer v. United States (9th Cir.) 118 F.2a 808. 3 

RULES 
Arizona Rules of Civil Procedure: 

CYS RNCECN es A Ee 8 
Federal Rules of Civil Procedure: 

CMEC PM ee oS Ge el ke ke UE OS 

mule SO Soe ae een ee es wy | 


= iii = 


jiige “Mahe 
UNITED STATES COURT OF APPEALS 


For the Ninth Circuit 


REX SCHEPP, et ux., 
Appellants, 
Va No. 22638 


ELLEN LANGMADE, et al., 


Appellees. 


ee Ne es te 8 et 


BRIEF FOR APPELLEES 


eine 
SUMMARY OF THE ARGUMENT 


1. DQheseranting or denial of an application to ‘amend 
is within the discretion of the trial judge, whose ruling 
will not be disturbed unless there has been an abuse of 
discretion. 

2. The statute of frauds must be pleaded affirma- 
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3. Defendants should not be allowed to amend their 
answer after trial so as to set up a defense of the 
statute of frauds, in addition to that pleaded by their 


answer. 


4, The price for which Schepp sold the Class A 
stock is determinative of its value in this litigation. 

5. Rule 60 is not intended to provide relief for 
error on the part of the court, or to afford a substi- 
tute for appeal. 

6. A motion to vacate judgment under Rule 60 is 
addressed tomthe sould discretion of the DistrictaComrs: 
and will not be disturbed on appeal except for abuse of 
discretion. 

j~—sandings Gr fac shall not be set aside unless 
clearly erroneous and due regard shall be given to the 
Opepervimary of the trial court to judge the credibilvicy 
of the witnesses. 

8. Waiver of trial by jury, by the attorney for a 
party, binds the party as effectively as if he had ef- 


fected the waiver by his own action. 
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The above statement is supported by the decisions of 
this court in: 


Wittmayer v. Untted States (9th Cir.) 
118 F.2d 808, 809 


Ameriean Nattonal Insurance Company v. Yee 
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2. the Statute of Frauds Must be Pleaded Aftirmatively. 


Rule 8(d) of the Arizona Rules of Civil Procedure 
[which is a rescript of Rule 8(c) of the Federal Rules of 
Civil Procedure] reads, so far as here material: 

"% * * in pleading to a preceding 
pleading, a party shall set forth af- 
firmatively * * * statute of frauds * * *" 

The Arizona Supreme Court has definitely held that 
one relying upon the statute of frauds as a defense, must 
plead the same affirmatively. 
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The same rule appears to have been followed in Ptest 


v. Tide Water Oil Company (D.C. N.Y.) 41 F. Supp. 299. 


3. Defendants Should Not be Allowed to Amend Their 


Statute of Frauds, in Addition to that Pleaded by Their 


Answer. 


The above statement appears to find support in: 


Gaines W. Harrison & Sons v. d. I. 
GasceConwin GC. S.C.) 160 fF. Supp. 243 


Throughout their argument appellants state, in effect, 
they did not plead the statute of frauds by their answer, 
end that the court's refusal to permit them to amend after 
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By paragraph XIII of their answer to appellees’ 
amended complaint, the appellants allege: 

"Allege that there is no written memo- 
randum whereby said REX SCHEPP agreed to 
deliver the six hundred (600) shares sur- 
rendered by the late Stephen W. Langmade 
as alleged in plaintiffs' Complaint, and 
that the value of such shares exceed the 
sum of Five Hundred Dollars ($500.00)." 


(TR 29) 


They now complain because the trial court refused 
them permission to amend their answer by alleging in 
substance the same thing they had affirmatively alleged 
in their original answer. Their motion in that respect 
is found at pages 50 to 51 of the transcript of record. 
They complain that the refusal of the trial court to 
allow such amendment prevented their defense based upon 
the statute of frauds. To appellees, it seems that had 
the court granted their motion to so amend, the legal 
CEmiecct sor their answer, if so amended, would be the same 
as that set forth in their original pleading. 

Just what appellants expect to accomplish by their 
suggested amendment, in view of the agreed statement of 
facts upon which the action was largely tried, does not 


appear too clear. 


4, The Price for Which Schepp Sold the Class A 


Appellees concede that Langmade authorized sale of 
the Class A Stock at $20.00 per share. It is equally true 
Schepp sold the stock for $30.00 per share but did not 
account for the Langmade stock. The trial court deter- 
mined the value of the Langmade stock to be $30.00 per 


share. 


Appellants now assert the trial court should have 
fixed the value of the Langmade stock at $20.00 per share 
instead of the $30.00 which Schepp received. 

Appellants' contention is wholly without merit and 
is contrary to the decision of the Arizona Supreme Court 
in: 
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5. Rule 60 is Not Intended to Provide Relief for 


Brror on the larg of the Court, or to Afford a Substi— 


tute for Appeal. 


The above statement finds support in Title v. Untted 


States (9th Cir.) 263 F.2d 28. 
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Discretion. 


The foregoing statement is supported by two decisions 
OF This court: 


Kolstead v. United States (9th Cir.) 
262 F.2d 839 


Perrin v. Aluminum Company of America 
(9theGir.) 197 F.2d 254 
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Or the Witnesses. 


Rule 52 of the Federal Rules of Civil Procedure reads, 
in part, as follows: 
ué * * findings of fact shall not be 
set aside unless clearly erroneous 
and due regard shall be given to the 
opportunity of the trial court to 
judge the credibility of the wit- 
nesses * * #" 
The rule is discussed in Glens Falls Indem. Co. v. 
Untted States ex rel. and to Use of Westinghouse Elec. 


Supply Co. (9th Cir.) 229 F.2d 370. 
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It has been repeatedly held by state and federal 
courts that the actions of counsel, with respect to mat- 
ters of trial, are to be treated as the actions of the 


client. 
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Besides, there was no substantial issue of fact for 
determination by a jury. Other than the value of the 
Class A stock, practically all possible issues were de- 
termined by the agreed statement (TR 32-38). 

Appellees have not seen fit to challenge the authority 
Ofetneir attorneys to execute, upon their behalf and bind-— 


ing upon them, such agreed statement of facts. 
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CONCLUSION 


Upon the record in this cause now upon appeal, it 
is most respectfully insisted the judgment of the Dis- 
trick Court should = be aftiairmed. 

Respectfully submitted, 
JAMES E. FLYNN and 
ALLAN K. PERRY 
Attorneys for Appellees 
By /s/ Allan K. Perry 
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